ST 99-0346-G L 11/10/1999 NEXUS

An Illinois retailer is one who either accepts purchase orders in the State
of Illinois or maintains an inventory in Illinois and fills Illinois orders
from that inventory. The Illinois retailer is liable for Retailers'

Cccupation Tax on gross receipts from sales and nust collect the
correspondi ng Use Tax incurred by purchasers. (This is a GL).

November 10, 1999

Dear Ms. XXXXX:

This letter is in response to your letter dated July 23, 1999, which was
received by the Legal Services O fice on Septenber 27, 1999. The nature of your
letter and the information you have provided require that we respond with a
CGeneral Information Letter, which is designed to provide general information, is
not a statenent of Departnent policy and is not binding on the Departnent. See 2
I1l. Adm Code 1200.120(b) and (c), enclosed.

In your letter, you have stated and nmade inquiry as follows:

W are requesting answers to the following sales tax questions.

Pl ease send the answers in witing to the above address. These

guestions stem from our starting an internet web site, in which we

will be selling retail footwear and accessori es.

1. If we ship an order fromCalifornia to a location in your state:
a. Do we have to collect state tax for any drop |ocation

within the state if we have nexus in your state?

b. Do we have to collect county and city taxes for a drop
| ocation if we have nexus in that county/city?

C. Do we have to collect county and city taxes for a drop
| ocation if we do not have nexus in that county/city?

2. I s shipping taxable on these sal es?

If clarification is needed on either of these questions, please call
#H#H. Thank you for your pronpt attention in sending this
docunent ati on.

A drop-shi prent situation exists when an out-of-State seller registered with
I1linois (Conpany A) nmakes a sale to another out-of-State conpany that is not
registered with Illinois (Conpany B) and drop-ships the itens to Conpany B's
custoner (Conmpany C) located in Illinois.
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As an out-of-State seller required to collect the Illinois tax, Conpany A
must either charge tax or docunment an exenption when it makes a delivery in
Illinois. In order to docunent the fact that its sale to Conpany B is a sale for
resale, Company A is obligated under Illinois law to obtain a valid Certificate
of Resale fromits customer, Conpany B. Certificates of Resale nust contain the
foll owi ng informtion:

1. a short statenment from the purchaser (Conpany B) that the itens are
bei ng purchased for resal e;

2. seller's (Conmpany A' s) nanme and address;

3. purchaser's (Company B's) nane and address;

4. purchaser's signature and date of signing;

5. a sufficient identification of the itens purchased for resale; and

6. purchaser's registration nunber wth the Illinois Department of

Revenue, or
purchaser's resale nunber issued by the |Illinois Department of
Revenue.

If Conmpany B has no nexus whatsoever with Illinois, it is unlikely that
Company B would be registered with Illinois. |If that is the case, and if Conpany
B has no contact with Illinois that would require it to be registered as an out-
of-State Use Tax collector for Illinois, then Conmpany B could obtain a resale
nunber that would provide it the wherewithal to supply a required nunber to
Company A in conjunction with a Certificate of Resale. We hope the follow ng
descriptions of out-of State sellers required to register, either as Illinois

retailers or as out-of-State Use Tax collectors and persons who qualify for
resal e nunbers will be useful.

Assuming a delivery in Illinois, an Illinois retailer is anyone who either
accepts purchase orders in Illinois or who sells itens of tangible personal
property that are located in Illinois at the tine of sale. See 86 IIl. Adm Code
130. 605(a), encl osed. So long as Conpany B does not accept purchase orders in
Illinois, and so long as the itens it sells are not located in Illinois at the

time it sells them it need not register as a retailer.

Qut-of-State sellers who fall wunder the definition of a "retailer
mai ntai ning a place of business in this State" (see 86 Ill. Adm Code 150.201(i),
encl osed) nust register to collect Illinois Use Tax from Illinois custonmers and
remt that tax to the Departnent. See 86 Ill. Adm Code 150.801(c), enclosed.
Pl ease note that out-of-State sellers with any kind of agent in Illinois (not
just sales or |ease agents) are required to register as out-of-State Use Tax
col l ectors. If Conmpany B has no contact with Illinois, it does not fall within

the definition of a "retailer maintaining a place of business in this State," and
it need not register as an out-of-State Use Tax collector.
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Resal e nunbers are issued to persons who nmake no taxable sales in Illinois
but who need the wherewithal to provide suppliers with Certificates of Resale
when purchasing itens that will be resold. So |long as Conpany B does not act as
an Illinois retailer and, so long as it does not fall under the definition of a
"retailer maintaining a place of business in this State,” its sales to Illinois
custoners are not subject to Illinois Retailers' Cccupation Tax liability and it
cannot be required to act as a Use Tax collector. So long as this is true,
Company B qualifies for a resale nunber that does not require the filing of tax
returns with the Illinois Departnment of Revenue.

Pl ease note that the fact that Conmpany B may not be required to act as a Use

Tax collector for Illinois does not relieve its Illinois purchaser of Use Tax
liability. Therefore, if Conpany B does qualify for a resale nunber, Conpany C
woul d have to pay its tax liability directly to the Illinois Departnent of
Revenue.

Illinois legislation has nodified the requirenents of Certificates of
Resal e. While active registration or resale nunbers on Certificates of Resale
are preferred, Section 2c of the Retailers' Qccupation Tax Act provides as
foll ows:

"Failure to present an active registration nunber or resale nunber and a
certification to the seller that a sale is for resale creates a presunption
that a sale is not for resale. This presunption may be rebutted by other
evidence that all of the seller's sales are sales for resale, or that a
particular sale is a sale for resale.”

Again, a registration or resale nunber from Conpany B on a Certificate of
Resale is the preferred nmethod for documenting that its purchase from Conpany A
is a purchase for resale. However, in light of this statutory provision, a
certification from Conpany B on a Certificate of Resale in lieu of a resale
nunber that described the drop-shipnment situation and the fact that Conpany B has
no contact with Illinois that would require it to be registered and that it
chooses not to obtain an Illinois resale nunber would constitute evidence that
this particular sale is a sale for resale despite the fact that no registration
nunber or resale nunber is provided. See 86 I1l1l. Adm Code 130.1405(d),
encl osed. The risk run by Company A in accepting such a certification and the
risk run by Conpany B in providing such a certification is that an Illinois
auditor is much nore likely to go behind a Certificate of Resale that does not
contain a valid resale nunber and require that nore information be provided by
Company A as evidence that the particular sale was, in fact, a sale for resale.

While the above nethod is permtted under law, it is not reconmended.
Therefore, as the seller, Conmpany A runs the risk of incurring liability on such
sal es. It is the purchaser's responsibility to properly document an exenption.
If Conpany A, as the seller, does not feel as though such "other evidence" is
sufficient to docunent the sale for resale, and to subsequently protect its
interests, Company A may charge tax, the sane way it does when any other
custoners fail to neet their obligation of docunenting an exenpti on.
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An Illinois retailer is one who either accepts purchase orders in the State
of Illinois or maintains an inventory in Illinois and fills Illinois orders from
that inventory. The Illinois retailer is liable for Retailers' QOccupation Tax on

gross receipts from sales and nmust collect the corresponding Use Tax incurred by
pur chasers.

As stated above, an out-of-State retailer maintaining a place of business in

this State is required to register with the State as an Illinois Use Tax
collector. The retailer nust collect and remt Use Tax to the State on behal f of
its Illinois customers even though the retailer does not incur any Retailers'

Cccupation Tax liability.

The final type of retailer is sinply the out-of-State retailer that does not

have sufficient nexus with Illinois to be required to submt to Illinois tax |aw.
A retailer in this situation does not incur Retailer’' OCccupation Tax on sales
into Illinois and is not required to collect Use Tax on behalf of its Illinois
cust oners. However, the retailer's Illinois custonmers will still incur Use Tax

on the purchase of the out-of-State goods and have a duty to self-assess their
Use Tax liability and remt the anount directly to the State.

The United States Suprenme Court in Qill Corp. v. North Dakota, 112 S. C.
1904 (1992), set forth the current guidelines for determining what nexus
requi rements nust be nmet before a person is properly subject to a state's sales
tax laws. The Suprene Court has set out a two-prong test for nexus. The first

prong is whether the Due Process Cause is satisfied. Due Process wll be
satisfied if the person or entity purposely avails hinself or itself of the
benefits of an economc market in a forumstate. |Id. at 1910. The second prong

of the Supreme Court's nexus test requires that, if due process requirenents have
been satisfied, the person or entity nust have physical presence in the forum
state to satisfy the Comrerce C ause.

A physical presence does not nean sinply an office or other physical

bui | di ng. Under Illinois tax law, it also includes the presence of any
representative or other agent of the seller. The representative need not be a
sales representative and it is inmmterial for tax purposes that the

representative's presence is tenporary.

In addition to the State Retailers' Cccupation Tax, inposed at the rate of
6.25% various local taxes may apply to a transaction. The enclosed copy of 86
I1l. Adm Code 270.115 explains the manner in which one determnes if a |ocal
tax, and which local tax, is applicable to a transaction.

As the regul ation explains, |local taxes are incurred when sales occur wthin
a jurisdiction inposing a local tax. The Department has determ ned that the nost
i nportant elenent of selling occurs when a seller accepts the purchaser's offer

to buy. Consequently, selling is deenmed to occur where the purchase order is
accepted by the seller. It is the rate inposed by a jurisdiction at that
location that will determ ne the correct anount of |ocal taxes. The |ocation of

t he purchaser, or the point at which title passes to the buyer, is immterial.
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If a purchase order is accepted outside this State but the tangi bl e persona
property which is sold is in an inventory of the retailer located within a hone
rule municipality at the tinme of sale (or is subsequently produced in the hone

rule nmunicipality), then delivered in Illinois to the purchaser, the place where
the property is located at the tinme of sale (or is subsequently produced in
I1linois) will determne where the seller is engaged in business for Hone Rule
Muni ci pal Retailers' COCccupation Tax purposes with respect to such sale. See

Section 270.115(b)(3).

When purchase orders are not accepted in Illinois, nor is the property
located in Illinois at the time of the sale (or subsequently produced in
Illinois), the transactions will not be subject to |ocal taxes. However, the
transactions will be subject to Illinois Use Tax, which sellers having a physica

presence in this State nust collect and remt.

In general, shipping and handling or delivery charges are includable in the
gross receipts subject to tax unless the buyer and seller agree upon such charges
separately from the selling price of the tangible personal property which is

sold. In addition, such charges must be reflective of the costs of shipping and
delivery. To the extent that these charges exceed the costs of shipping, they
are subject to tax. See 86 Ill. Adm Code 130.415, enclosed. As a technical
proposition, handling charges represent a retailer's cost of doing business, and
are consequently always includable in gross charges subject to tax. See the
encl osed copy of 86 Ill. Adm Code 130.410. However, when such charges are
stated in combination with shipping charges, they wll be nontaxable to the

extent the above tests are net.

The best evidence that shipping and handling or freight charges have been
contracted for separately from the selling price is a separate contract for
shi pping and handling or freight charges. A separate listing of freight charges
on an invoice, by itself, is insufficient. However, docunentation that
demonstrates that purchasers had the option of taking delivery of the property,
at the sellers' location for the agreed purchase price, or having delivery nade
by the seller for the agreed purchase price, plus an ascertained or ascertainable
delivery charge, will suffice.

Mai | order delivery charges are deenmed to be agreed upon separately fromthe
selling price of the tangible personal property being sold so long as the nai
order form requires a separate charge for delivery and so long as the charges
designated as transportation or delivery or shipping and handling are actually
reflective of the costs of such shipping, transportation or delivery. See
subsection (d) of Section 130.415. If the retailer charges a custoner shipping
and handling or delivery charges that exceed the retailer's cost of providing the
transportation or delivery, the excess amount is subject to tax.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.
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If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR: nsk
Enc.



